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3meer/ ORDER
g 99T, Fmﬁla?amaym/ Per Sanjay Garg, Judicial Member:

The present appeal has been preferred by the assessee-trust
against the order dated 30.08.2023 of the Commissioner of Income Tax

(Exemption), Kolkata [hereinafter referred to as ‘CIT(E)].

2. The assessee is aggrieved by the action of the CIT(E) in rejecting
the application of the assessee for final registration u/s 80G(5)(iii) of the

Income Tax Act (hereinafter referred to as the ‘Act)).

3. The brief facts as pointed out by the ld. Counsel for the assessee

are as under:

1. TRUST is established on 8.4.75 and have been doing charitable activity.
2. It is registered as per new registration scheme u/s 12A (ac) () for five years

3. Application was made for the first time for registration u/s 80G(5) clause (iii)
of the first proviso in form 10A on 31.12.21
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4. Prouvisional registration was granted on 7.1.22 for three years

5. Application for final registration form 10AB ( paper book page no 7) was
made on 7.9.22 u/s 80G(5) clause (iit) to first proviso, however in the
application, inadvertently clause (ii) was mentioned instead of (iii).

6. CIT(E) was informed by letter dt 7.2.23 requesting to treat the clause (i) as
clause(i) PB 4

7. CIT exemption rejected the application on 11.2.23 merely on such technical
error PB 11.2.23 PB 2 and directed to file fresh form 10AB

8. Application was again made on 15.2.23 PB 16

9. However application was again rejected on 30.8.23 on the ground that
application is time barred i.e beyond 30.9.22 time granted by circular no 6 dt.
24.5.23

4, We have heard the rival contentions and gone through the record.
The issue emerging from the aforesaid facts is squarely covered by the
decision of the Coordinate Bench of the Tribunal in the case of
Vivekananda Mission Asram vs. CIT(E) in ITA No0.995/Kol/2023 order
dated 08.12.2023 [one of us i.e. the Judicial Member herein, being the
author of the said order|. The relevant part of the order of the

Coordinate Bench of the Tribunal is reproduced as under:

“4.  We have heard the rival contentions and gone through the record.
In this case, the application of the assessee for final approval u/s 80G of
the Act has been rejected because of technical reasons for which the
assessee cannot be faulted with. All the facts were before ld. CIT
(Exemption) when the assessee for the first time applied for the final
approval u/s 80G of the Act. Merely, because the assessee out of
inadvertence had mentioned another Clause, the same was not an
illegality but rather the same was a rectifiable mistake. The facts were on
the record that the assessee before the amendment was already
approved as a charitable institution u/s 12A as well as 80G of the Act.
The assessee duly applied for provisional registration in view of the
amended provisions. The same was also granted to the assessee. The
next course for the assessee was to apply for the final registration u/s
80G of the Act which was also duly complied by the assessee within the
time limit prescribed for the same. However, due to the mistake in
mentioning the proper Clause, the assessee was told to withdraw the
application and file a fresh application. The assessee filed the fresh
application without any delay. However, ld. CIT (Exemption) completely
ignored the events which occurred from the date of filing of the
application for final approval and leading to the filing of the fresh
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application because of the technical mistakes. In fact, instead of getting
the application withdrawn, ld. CIT (Exemption) was supposed to give
opportunity to the assessee to rectify the mistake i.e. the mentioning of
the appropriate Clause. Ld. CIT (Exemption) even could have suo-moto
passed an order treating the said application under the relevant ‘Clause-
iii’ of Section 80G(5) of the Act.

5. Considering the overall facts and circumstances, the delay in filing
the fresh application is, hereby, condoned.Ilt is directed that the
application of the assessee for final registration may be treated as filed
within the time limit prescribed and the time consumed by the assessee
in filing the revised application will not be taken into consideration. The
matter is accordingly restored to the file of ld. CIT (Exemption) with a
direction that ld. CIT (Exemption) will pass an order on merits irrespective
of the delay occurred in filing the fresh application for final approval u/s
80G(5) of the Act.

6. So far as the observation of the ld. CIT(E) that the assessee had
already commenced its activities since long and that as per Clause (iii) of
I1st Proviso to section 80G(5) of the Act, the application for final
registration was to be filed within six months from the commencement of
its activities and therefore, the application of the assessee for final
registration was time-barred, is concerned, we note that the issue has
already been discussed and adjudicated by the Coordinate Bench of the
Tribunal in the case of West Bengal Welfare Society vs. CIT(Exemption),
Kolkata vide order dated 13.09.23 [one of us i.e. the Judicial Member
herein, being the author of the said order]|, wherein, it has been held that
the assessee, who has been granted provisional registration, is eligible to
apply for final registration irrespective of the fact that the assessee had
already commenced its activity even prior to the date of grant of
provisional approval. The relevant part of the order of the Coordinate
Bench is reproduced as under:

“6. We note that the ld. CIT(E) has misconstrued the aforesaid
proviso to section 80G(5) of the Act. As per the provision, an
application for final registration cannot be filed until and unless an
assessee/trust has been given provisional approval u/s 80G(5)(iv)
of the Act. The assessee was granted provisional approval on
30.11.2022 only, and within a few days i.e. on 03.12.2022, the
assessee applied for final registration u/s Clause (iii) of 1st Proviso
to section 80G(5) of the Act. Though the assessee might have
commenced its activities prior to grant of provisional registration
but that does not mean that the assessee in that event will be
precluded from applying for final registration even after the grant
of provisional registration. The assessee as per statutory provision
could not have directly applied for final registration without grant
of provisional registration. The aforesaid proviso, therefore, is to be
read as that after the grant of provisional registration, if the
assessee has not commenced its activities, he may apply for
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registration within six months of the commencement of its activities
or within the six months prior to the expiry of the period of
provisional approval, whichever is earlier. In any case, the
assessee is eligible to apply for final registration only after the
grant of provisional approval. Therefore, we hold that there is no
delay on the part of the assessee in filing application in the
prescribed form for grant of final registration under Clause (iit) of
1st Proviso to section 80G(5) of the Act.”

In view of the above observations, the matter is restored the file of the
CIT(E) for decision afresh in the light of the observations made above.

S. Since, the facts and issue involved in the present appeal are
identical, therefore, the matter in this appeal is restored to the file of
the CIT(E) to decide the application of the assessee afresh in the light of
the observations/directions given by the Coordinate Bench of the

Tribunal as reproduced above.

6. In the result, the appeal of the assessee is treated as allowed for

statistical purposes.

Kolkata, the 11t» December, 2023.

Sd/- Sd/-
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